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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00929 
CASE NAME:  SHELLEY JENKINS VS. NISSAN NORTH AMERICA, INC. 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: JENKINS, SHELLEY 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff’s Petition to Compel Arbitration Pursuant to Code of Civil Procedure § 

1281.2. (“Petition”).  

Defendant’s Request for Judicial Notice, asking the Court to take notice of the existence of the Minute 
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Order in Agueda Valencia v. Nissan North America, Inc. (Case No. 22STCV10643) from the Los Angeles 

County Superior Court, Department 17 on November 16, 2022 is granted. (Evid. Code §§ 452, 453.)  

Procedural Background: 

Plaintiff Shelley Jenkins (“Plaintiff”) purchased a 2017 Infiniti QX80 (“Vehicle”) on March 31, 2017. At 

the time of purchase, Plaintiff signed a Retail Installment Sale Contract (“RISC”). The RISC contained 

an arbitration provision. Plaintiff signed the portion of the RISC specifically agreeing to arbitration. 

On August 26, 2022, Defendant Nissan North America, Inc. (“Defendant” or “Nissan”) filed a motion 

to compel arbitration and stay proceedings. That matter was heard on October 12, 2022, and the 

Court granted the motion to compel arbitration and stayed the matter pending the conclusion of the 

arbitration.  

The Parties have, apparently, been unable to agree on an arbitrator since that time. Accordingly, 

Plaintiff filed the instant motion to have the Court appoint an arbitrator. Nissan opposes the motion, 

asking the Court to deny the motion and order that Plaintiff’s claims be arbitrated with AAA.  

Analysis 

Plaintiff moves to have the Court appoint an arbitrator under California Code of Civil Procedure 

section 1281.6. Section 1281.6 begins by stating, in relevant part:  

If the arbitration agreement provides a method of appointing an arbitrator, that 

method shall be followed. … In the absence of an agreed method, or if the agreed 

method fails or for any reason cannot be followed … the court, on petition of a party 

to the arbitration agreement, shall appoint the arbitrator. (CCP § 1281.6.)  

The arbitration agreement at issue states, in pertinent part: 

Any claim or dispute is to be arbitrated by a single arbitrator on an individual basis 

and not as a class action. … [Plaintiff] may choose the American Arbitration 

Association, [address], or any other organization to conduct the arbitration subject to 

our approval. 

The above procedure specifically states that Plaintiff may choose the organization to conduct the 

arbitration, subject to Nissan’s approval. Here, Plaintiff has attempted to choose a number of 

organizations other than the American Arbitration Association (“AAA”) and Nissan has refused to 

approve any other organization. Nissan did not appear to give Plaintiff a reason for this refusal. Given 

the above, it is clear that the agreed method for choosing an arbitrator has failed.  

Defendant argues that since it does not agree to use any other arbitration organization, the Court 

must order the parties to use the AAA. The arbitration agreement, however, states that the Plaintiff 

may choose the forum. She can choose either the AAA or any other organization – and Nissan can 
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approve the selection. Plaintiff has made a number of suggestions, and Nissan has failed to approve 

any of them. By contending that this means the AAA must be chosen nullifies the aspect of the 

arbitration agreement that allows for the Plaintiff to choose the organization to conduct the 

arbitration. If Nissan, who drafted the Arbitration Agreement at issue, wanted the AAA to be the 

exclusive forum for arbitration it easily could said so in the Arbitration Agreement.  

Defendant cites to a number of opinions and minute orders of various trial courts to support its 

position. The suggestion that a trial court opinion provides guidance to other courts is incorrect. 

“[T]rial courts make no binding precedents.” (Neary v. Regents of University of California (1992) 3 

Cal.4th 273, 282 quoting Fenske v. Board of Administration (1980) 103 Cal.App.3d 590, 596.) “[A] 

written opinion by a California trial court possess [no] precedential value.” (Henley v. Philip Morris, 

Inc. (2001) 93 Cal.App.4th 824, 836 fn. 5.)  

When the method of choosing an arbitrator fails, section 1281.6 explains the next steps: 

When a petition is made to the court to appoint a neutral arbitrator, the court shall 

nominate five persons from lists of persons supplied jointly by the parties to the 

arbitration or obtained from a governmental agency concerned with arbitration or 

private disinterested association concerned with arbitration. The parties to the 

agreement who seek arbitration and against whom arbitration is sought may within 

five days of receipt of notice of the nominees from the court jointly select the 

arbitrator whether or not the arbitrator is among the nominees. 

If the parties fail to select an arbitrator within the five-day period, the court shall 

appoint the arbitrator from the nominees. 

The Parties have failed to provide a list of potential arbitrators for the Court to nominate from. In 

order for the Parties to be able to have input on this decision, this matter is continued until February 

1, 2023.  

The Parties are ordered to file a joint list of 10 potential arbitrators, 5 per side, with no indication as 

to which party is nominating which arbitrator, by 3:00 p.m. Friday, January 20, 2023. The Court will 

nominate five persons from the joint list. If no list is provided by that time, the Court will select its 

own five candidates from a governmental agency or private disinterested association concerned with 

arbitration.  

The list will be provided to the Parties. If, within five days of being notified of the five potential 
arbitrators, the Parties do not notify the Court that they have agreed to an arbitrator, the Court will 
appoint one of the five arbitrators and notify the Parties of its decision. 
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2. 9:00 AM CASE NUMBER:  MSC20-01961 
CASE NAME:  KHATAMI VS MORGRIDGE, ET AL. 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE SUPPLEMENTAL COMPLAINT  
FILED BY: KHATAMI, SAMIRA 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Samira Khatami (“Plaintiff” or “Khatami”)’s motion for leave to file 

supplemental complaint. The motion is opposed by Defendant Jeff Morgridge, Defendant Lenore 

Morgridge, and Defendant EQ Endeavors, Inc. (collectively, “Defendants”).  

As a threshold issue, the Court notes Defendants’ contention that they were never served with the 

motion (the error appears to be service of prior counsel rather than service on counsel of record). 

There is no proof of service on file for the motion for leave to file supplemental complaint. 

Nevertheless, Defendants filed an opposition and a declaration in support of opposition. The Court 

declines to deny the motion on this basis. 

For the following reasons, the motion is granted. Plaintiff is to file the supplemental complaint with 

the Court no later than January 13, 2023. 

Background 

Plaintiff filed the original complaint in this case for fraud, breach of fiduciary duty, breach of contract, 
accounting, and temporary and permanent injunction on September 29, 2020. The original complaint 
alleges generally that Plaintiff is a licensed pharmacist in California and that Plaintiff entered into a 
partnership with Defendant Jeff Morgridge and Lenore Morgridge on January 11, 2013. (Complaint at 
¶¶ 1,13.) The parties formed Rheem Specialty Pharmacy, an LLC managed by Plaintiff and Defendant 
EQ Endeavors, Inc. (Id. at ¶ 6.) Plaintiff alleges that EQ Endeavors is wholly owned by the Morgridge 
Defendants. (Id. at ¶ 7.) 

The proposed supplemental complaint alleges a cause of action for (1) reimbursement for partnership 
debt and liabilities, (2) negligence, (3) breach of fiduciary duty, and (4) breach of contract. The 
supplemental complaint alleges facts subsequent to the filing of the original complaint, including 
mishandling of telemedicine transactions and a subsequent investigation by the State Board. (Supp. 
Complaint at ¶¶ 12, 13.) The supplemental complaint also alleges a tax liability subsequent to the 
original complaint. (Id. at ¶ 18.) 

Legal Standard 

The court may, in furtherance of justice and on any proper terms, allow a party to amend any 
pleading. (Code Civ. Proc. (“CCP”) § 473(a)(1); Branick v. Downey Savings & Loan Association (2006) 
39 Cal.4th 235, 242.) Parties are also permitted to seek leave to file a supplemental complaint or 
answer “alleging facts material to the case occurring after the former complaint or answer.” (CCP 
§ 464(a).) As with amended pleadings, a motion to file supplemental pleadings is addressed to the 
sound discretion of the court. (Id.; Branick, supra, 39 Cal.4th at 242; Louie Queriolo Trucking, Inc. v. 
Superior Court of Kern County (1967) 252 Cal.App.2d 194, 197.) “This discretion should be exercised 
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liberally in favor of amendments [and supplemental pleadings], for judicial policy favors resolution of 
all disputed matters in the same lawsuit.” (Kittredge Sports Co. v. Superior Court (1989) 213 
Cal.App.3d 1045, 1047; Louie Queriolo Trucking, Inc., supra, 252 Cal.App.2d at 197.) Leave to amend is 
thus liberally granted, provided there is no statute of limitations concern. (Kolani v. Gluska (1998) 64 
Cal.App.4th 402, 412.) The court may deny the plaintiff's leave to amend or file a supplemental 
pleading if there is prejudice to the opposing party, such as delay in trial, loss of critical evidence, or 
added costs of preparation. (Id.) 

Analysis 

Defendants’ argue in opposition that the supplemental complaint creates uncertainty as to what 
claims are being litigated in this action. Specifically, that many of the claims that were the subject of 
the original complaint were resolved through the winding down of the alleged partnership and that 
the supplemental complaint does not clearly state what remains to be tried. (Opp. at 3:23-25.) 
Defendants also argue that the supplemental complaint presents entirely “new and different claims” 
that do not relate to the original case. (Opp. at 4:16-19.) 

As to the Defendants’ uncertainty argument, the Court declines to deny the motion on that basis. The 
purported lack of certainty is not prejudicial within the meaning of cases interpreting CCP § 464. (See 
Kolani, supra, at 64 Cal.App.4th at p. 412.) Furthermore, any alleged uncertainty could be resolved 
through motion practice.  

With respect to Defendants’ argument that the supplemental complaint does not relate to the 
original complaint, the crux of this argument appears to be a substantive challenge to the allegations 
of the supplemental complaint. (See generally, Opp. at p. 5.) The Court declines to deny the motion 
on this ground. The allegations related to telemedicine transactions and tax liability appear to be 
related to the partnership between the parties, which is the subject of the original complaint.  

The motion is granted. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC21-01741 
CASE NAME:  HIGHER EDUCATION LOAN  VS.  BRANDI OBIOMA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  HIGHER EDUCATION LOAN AUTHORITY OF THE STATE OF MISSOURI 
*TENTATIVE RULING:* 
 
 Plaintiff’s motion for summary judgment is denied without prejudice. 

 Plaintiff’s predecessor-in-interest loaned defendant $ 40,000.  (Mauzy Dec. filed on 10-12-22, 
¶¶ 7-8, ¶ 11, and Exh. “A”.)  Yet plaintiff is now claiming a principal amount of $ 55,067.64.  (Id., ¶ 17 
and Exh. “E”.)  The Court will not grant summary judgment while this seeming discrepancy in 
plaintiff’s evidence remains unaddressed. 
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ADD ON  
 

    

4. 9:00 AM CASE NUMBER:  C22-01676 
CASE NAME:  PULTE HOME CORPORATION VS. SHERMAN-LOEHR CUSTOM TILE WORKS, INC. 
 *HEARING ON MOTION IN RE:  FOR DETERMINATION OF GOOD FAITH SETTLEMENT FILED BY 
SHERMAN-LOHER CUSTOM TILE WORKS, INC  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant and Cross-Complainant Sherman-Loehr Custom Tile Works, Inc.’s 

Motion for Determination of Good Faith Settlement (“Motion”). Defendants and Cross-Defendants 

Concrete Value Corp. and CVC Construction Corp. oppose the Motion. This Motion was continued 

from January 4, 2023 to allow the moving party to file the signed declaration which was inadvertently 

filed unsigned. For the reasons set forth below, Motion is granted.  

Factual Background 

This matter pertains to litigation relating to the construction of homes located in a housing 

development known as Botanica/Palmilla in Brentwood, California. Plaintiff Pulte Homes was the 

developer for the housing development. It was notified by homeowners of two of the homes had 

significant problems with the ceramic floor tiles, including tenting, movement, and debonding of the 

tile, as well as cracking.  

Plaintiff alleges that it hired Defendants Sherman-Loehr, Concrete Value Corp., and CVC Construction 

to perform work on the homes at issue, and that they were responsible for the issues related to the 

tiles. The Complaint seeks indemnification from the Defendants for the damages incurred by Plaintiff 

in addressing the tile problems. The repairs to one home have already been completed, and Plaintiff 

settled with the homeowner of the second home. The total damages asserted in this matter, related 

to the work performed and the settlement, are currently $77,336.  

Defendant Sherman-Loehr is seeking to settle with Plaintiff for $20,000.00.  

Standard 

Code of Civil Procedure § 877.6 (a)(1) provides, in relevant part, “Any party to an action in which it is 
alleged that two or more parties are joint tortfeasors […] shall be entitled to a hearing on the issue of 
the good faith of a settlement entered into by the plaintiff or other claimant and one or more alleged 
tortfeasors […].” The issue of good faith must be determined on the basis of affidavits served with the 
notice of hearing, and any counteraffidavits filed in response. (Code Civ. Proc., § 877.6 (b).)  
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A determination by a court that a settlement was made in good faith bars any other joint tortfeasor 
or co-obligor from asserting further claims against the settling party for equitable comparative 
contribution, or partial or comparative indemnity, based on comparative negligence or comparative 
fault. (Code Civ. Proc. §877.6(c).)  

The criteria for the determination of a good faith settlement were originally set out by the California 
Supreme Court in Tech-Bilt. That case identified six nonexclusive factors for determining if a 
settlement was made in good faith: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 

A settlor’s percentage of liability is the touchstone question to be considered in a contested good 

faith settlement proceeding. (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1262-1264 [granting motion was abuse of discretion since there was insufficient evidence presented 

on the issues of settlor's financial condition and insurance coverage].) The settling party must present 

sufficient admissible evidence that will allow the Court to evaluate the settlement in terms of the 

factors contemplated by Tech-Bilt. (Id. at 1263.) 

There is no dispute regarding most of the above factors. It is undisputed that Plaintiff’s approximate 
total recovery is just under $80,000 (the first part of Factor 1), the amount paid in settlement is 
$20,000 (Factor 2), and, as there is only one Plaintiff, Factor 3 is not applicable. Defendant Sherman-
Loehr contends the remaining defendants are insured and viable entities, which remaining 
Defendants do not contest – so Factor 5 is met. There is also no evidence or contention that there 
was fraud, collusion, or tortious conduct aimed to injure the interests of the non-settling defendants 
– thus, Factor 6 is met.  

Non-settling Defendants object solely on the basis that “Shereman-Loehr has not submitted evidence 
showing that the $20,000 settlement was within the ballpark of its liability for plaintiff’s damages.” 
(Opp. at 2:25-27.)  

The only evidence that has been submitted, by either party, is the declaration of Randall S. Stout 
submitted by Sherman-Loehr in support of their motion for determination of good faith settlement. 
By that declaration, Mr. Stout sets forth his professional experience as well as his review of the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
(925) 608-1121 

JUDICIAL OFFICER: JILL C FANNIN 
HEARING DATE:  01/11/2023 

 

 

 

 

relevant evidence in the case, including his own personal review and evaluation of the concrete slab 
moisture testing data. (See generally Stout Declaration.) Based on his review of the materials, he 
concludes that the problems related to the tile installation were caused by the concrete slabs and not 
the work of Sherman-Loehr. (Ibid.)  

The non-settling defendants do not provide valid objections to the Stout Declaration. Nor do they 
submit any affidavits or declarations disputing Mr. Stouts findings.  

As noted by Sherman-Loehr, the amount offered in settlement ($20,000) is approximately 25% of the 
“rough approximation of plaintiffs’ total recovery” ($77,336). This information satisfies Factor 1 
above, and is not materially disputed by the non-settling parties. Sherman-Loehr has presented 
sufficient evidence to show that there is a potential that they have zero liability in this matter. So 
agreeing to a settlement that amounts to roughly 25% of the amount Plaintiff is likely to recover is 
well within the ‘ballpark’ of its liability for Plaintiff’s damages.  

Given all of the above, Sherman-Loehr’s Motion is granted. 
 

 

 

 

 

 

 

 

 

    

5. 9:00 AM CASE NUMBER:  MSC21-02107 
CASE NAME:  BLACK DIAMOND PAVER STONES AND LANDSCAPE VS SAKELL 
 *HEARING ON MOTION IN RE:  FOR ATTORNEYS' FEES & CONSTS, JUDGMENT, AND DISMISSAL OF 
LIEN FILED BY KOSTA SAKELLARIOU  
FILED BY:  
*TENTATIVE RULING:* 
 
The court is inclined to grant the motion as to all fees and costs not specifically denied by the 
arbitrator. As the prevailing party, defendant is entitled to these fees.  
 
Plaintiff has not specifically challenged any of the fees and costs except to broadly assert that the 
arbitrator somehow denied them. The court cannot decipher exactly which fees and costs the 
arbitrator left for the court. Accordingly, counsel are to appear in person and attempt to work out 
which fees are to be awarded. If the parties cannot resolve it, the court will address the matter 
sometime during its jury trial. The court will also add any additional fees incurred by defense counsel 
in appearing for the hearing. 
 

 

 


